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Ref.: Decision VII/8d concerning compliance by Bulgaria with its obligations under the
Convention on Access to Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters (Aarhus Convention) '

Dear Ms Marshall, - ' .

In accordance with paragraph 7 (b) of decision VII/8d of the Meeting of the Parties to the Aarhus
Convention, I bring to your attention a progress report of Bulgaria on the measures taken and the
results achieved in the implementation of the plan of action for decision VII/8d and the
recommendations in paragraphs 2 and 6 of the same decision:

1. On paragraph 2 (a) (i) and (ii), with regard Communication ACCC/C/2011/58 related to
restricted access to review procedures in spatial planning and construction permitting

The amendment of the Spatial Planning Act, envisaged in the plan of action, has not been
undertaken yet in view that the competent authority — the Ministry of Regional Development and
Public Works continues to support the position that taking actions to ensure access of the public to
appeal spatial plans and construction/exploitation permits will lead to duplication of review
procedures on environmental issues, which have already been the subject of separate independent

“administrative and judicial procedures for issuing statements/decisions on environmental
assessment of plans and programmes — strategic environmental assessment (SEA) and
environmental impact assessment of investment proposals (EIA) and will create prerequisites for
delay and deterring the investment activities in the country.

With a view to guaranteeing the balance and stability of public relationships in the field of spatial
planning, investment design and construction, the Spatial Planning Act (SPA) cstablishes the right
to challenge administrative acts in this area to persons who have a direct and immediate legal
interest in it. The right to appeal under the SPA is tied, without exception, to the direct and
immediate affecting a property right or other limited right in rem, and any deviations from this
principle are considered by the Ministry of Regional Development and Public Works as
inadmissible and unjustitied.
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In this respect should be taken into account that public interests and relationships should be decisive
in the enforcement of the relevant procedural rules in order to bring administrative or judicial
proceedings in accordance with article 9, paragraph 2 and 3 of the Convention (in order to provide
the members of the public with the opportunity to challenge before a court administrative decision).
The main determinant element in this direction should be the type of the contested administrative
act and is it with crucial importance in the field of environmental protection. In spatial planning and
construction permits proceedings, the acts which are crucial for the environment are the SEA/EIA
statements/decisions — subject to judicial review within separate judicial-administrative proceedings
as administrative decisions relevant to the environmental issues, with applicability of article 9,
paragraph 2 and 3 of the Aarhus Convention, concerning the range of appellants. The access to
justice in respect of spatial planning and construction permitting on environmental issues is
exercised by challenging the SEA/EIA statement/decision.

2. On paragraph 2 (b) (i) and (ii), with regard Communication ACCC/C/2012/76 concernin
injunctive relief in procedures of reviewing environmental permits

The envisaged amendment of the Administrative Procedure Code/Environmental Protection Act
envisaged in the plan of action has not been undertaken yet in view that the competent authority —
Ministry of Justice continues to support the position that recommendations in paragraph 2 (b) (i)
and (ii) cannot be implemented by undertaking legislative measures, as such measures would come
into contradiction to the principle of the independence of the judiciary, regulated in Art. 117, para. 2
of the Constitution, which ensures the free and independent formation of the internal conviction of
the court in revealing the truth in the course of a case.

According to Art. 117, para. 2 of the Constitution and on the arguments of Art. 1a, para. 2, Art. 3, 4
and 155 of the Judiciary System Act, the judges are independent in issuing their acts, and in their
actions and in decreeing their acts, they are based on the law and the evidence gathered in the case,
assessed according to their conscience and free internal conviction. This guarantees the possibility
for the courts to exercise their powers in the conditions of independence, in order to form their
internal conviction freely, with the aim to ensure the disclosure of the objective truth and to
guarantee the exercise of the rights of the citizens.

It could not be imposed on the court as an obligation (much less by law) to ignore the conclusions
of the contested decision or to appoint its own assessment of the risk of environmental damage, as
this would mean the basic-fundaments of justice and the functioning of the judiciary in Bulgaria to
be ignored and violated. '

As an alternative to the legislative measures foreseen in the plan of action, has been considered the
General Assembly of the collegium/s of the Supreme Administrative Court to be requested to adopt
an interpretative judgement for handling the appeals, under Art. 60, para. 5 (previous para. 4) of the
Administrative Procedure Code, of orders for preliminary enforcement. According to Art. 125 of
the Judiciary System Act, the Chairperson of the Supreme Court of Cassation, the Chairperson of
the Supreme Administrative Court, the Prosecutor General, the Minister of Justice, the Ombudsman
or the Chairperson of the Supreme Bar Council, the Council of Ministers, a minister or a collective
body of power established by an act, when they have the authority to apply the relevant act, may
request the general assemblies of the collegiums of the Supreme Administrative Court/Supreme
Court of Cassation to adopt an interpretative judgement where an act is interpreted and applied in
contradictory or wrong case-law. Interpretative judgements shall be binding on the judicial and
executive authorities, on the local self-government bodies, as well as on all bodies issuing
administrative acts,
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The consultations on this option continue — with a letter from 21.09.2023 the Ministry of Justice has
referred to the Supreme Administrative Court with a request for assistance in assessing and
analyzing the existence of conflicting case-law with regard the appeals, under Art. 60, para. 5 of the
Administrative Procedure Code, of orders for preliminary enforcement, with the aim of taking
follow-up actions for adoption of an interpretative judgement.

3. On paragraph 2 (b) (iii), with regard Communication ACCC/C/2012/76 coricerning injunctive
relief in procedures of reviewing environmental permits

Since no legislative amendments have been adopted and no other alternative measures have been
undertaken to fulfill the recommendations in paragraph 2 (b) (i) and (ii) of decision VII/8d, the
National Institute of Justice (NIJ) has not been in a position to provide any special training and
guidance for judges from the administrative courts on how to carry out the balancing of interests in
judicial review of orders for preliminary enforcement, including on how to properly reflect that
balancing in their reasoning.

. At this stage the initiatives concerning the implementation of the Aarhus Convention in a broader
context, undertaken by the N1J, include: :

e The NIJ has held two editions of e-learning on the topic "Challenges of the Aarhus
Convention in Law Enforcement" in 2018 and 2019; .

e From 2021, the NIJ annually includes in its calendar trainings on the topic "Environmental
Law"; : )

¢ In 2021, the NIJ has supported the Academy of European Law as a partner in the project
"Cooperation of National Judges in the Field of Environmental Law", within the framework
of which online training dedicated to the Aarhus Convention has been held with the
participation of Bulgarian judges;

e In 2022, the NIJ has organized a series of four e-learning courses on the topics:
"Environmental Law", "European Climate Law", "Waste and recycling", Waste shipment”
and "The circular economy and the EU 2050 plan to reduce waste and extend the life of
products", where the theme of the Aarhus Convention has been also represented;

e Currently in the Virtual Library of the NIJ available to users of the e-learning Portal are:
“Communication ACCC/C/2012/76 within the framework of the mechanism for achieving
compliance of national legislation and practice with the Aarhus Convention regarding non-
compliance by Bulgaria with the Convention regarding injunctive relief in environmental
permit review procedures” and training materials under the project “Cooperation with
national judges in the field of the environment” of the Academy of European Law in
English, German and French, ctc. languages.

4, On paragraph 6 with repard Communication ACCC/C/2016/144

Since the measure foreseen in the plan of action for the fulfillment of the recommendations in
paragraph 2 (a) (i) and (i) of decision VII/8d, namely — with the amendment of the Spatial Planning
Act members of the public, incl. environmental organizations, to be provided with access to review
procedures to challenge the gencral spatial plans, detailed spatial plans and construction and
exploitation permits for the activities listed in annex I to the Convention, has not been implemented,
consequently there is no progress with the recommendation in paragraph 6 (a) of decision VII/8d.

With regard the recommendations in paragraph 6 (b) — (e) the Ministry of Regional Development
and Public Works has not undertaken any amendments of the provisions in the Spatial Planning Act
which regulate the procedure for public hearing of general spatial plans (Art. 127, para. 1). The
position of the authority is that there are no grounds the provisions of the Aarhus Convention,
related to access to information, public participation in decision-making and access to justice, to be
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applied directly to the acts that are issued for approval of spatial plans, according to the Spatial
Planning Act.

We bring your attention to the fact that according to the regulatory framework for the procedure of
SEA, applicable to the general spatial plans (GSP)/GSP amendments, for the GSP, in the highest
degree "relating to the environment" (within the meaning of Art. 7 of the Aarhus Convention) and
their amendments, it is obligatory to conduct SEA with the respective strict criteria for public
participation, according to Environment Protection Act and the Ordinance on the conditions and
order for implementation of environmental assessment of plans and programmes. These
requirements for public participation within the SEA procedure at each stage (consultations on the
elaborated SEA report together with the plan/programme; anncuncement for conducting of
consultations; public discussion (hearing); approval of the plan/programme), are in full compliance
with Art. 7, in connection with Art. 6, para. 3, 4 and 8 of the Aarhus Convention. .

Furthermore, for GSP/some GSP amendments the SEA is obligatory and all other GSP amendments
are subject to a SEA screening procedure (assessment regarding the necessity of SEA). This means
that all GSP and all GSP amendments, which could have significant environmental impacts, should
be put through SEA and accordingly — public participation under the SEA. Regarding those GSP
amendments for which it is considered that no SEA should be performed, it is very doubtful
whether it can be assumed that they are related to the environment and therefore — that they fall
within the scope of Art. 7 of the Aarhus Convention.

In conclusion, we express our gratitude for the constructive dialogue and fruitful cooperation,
established between the Government of Bulgaria and the Committee over the years and we remain
at your disposal for further assistance with regard the implementation of the compliance
mechanism.

Yours sincerely,

e
Silviya Rangelova N Y {¥

Head of EU Affairs Coordi
and International Cooperation
Directorate

Ministry of Environment and Water
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